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COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON, D.C. 20848 1237 !
JULL 31 1969

Mr. J. B, Fovler, Jr.
Authorized Certifying Offycer
Bureau of Mines

Department of the Interior

Dear Mr, Fovler:

Reference 1s made to your letter of Jume 18, 1969, with which you
forvarded two invoices in favor of the Commonwealth of Pennsylvania
t of Mines and Mineral Imdustries in the amouwnts of $2h,89£.3h
and $18,500, Tespectively with a request for decision as to whether they
MRy be certified for payment. Also forvardeqg vere copies of the project
contracts, the original construction contracts and pertinent correspondence.

The amount of each invoice represents fifty percent of the amount

claimed as damages by the Addy Asphalt Comparny contra:tor under Public
Health and Safety Project No. 1, and the C. & 8. Excavating

Mine Water Control Program. This Program vas established in sccordance
vith Public lav 162, approved July 15, 1955, 69 Stat. 252, as smended
vy %‘gc 87-818, approved October 15, 1962, 76 Stat, g3k (20 v.s.c.
m-

Section i(nf the act approved July 15, 1955, as amended, Supre,
states that it {4 recognized that the Presence of large volumes of wvater
in anthracite coa) formations involves serious wastage of the fusl
resources of the Kation, and constitutes a menace to health and safety

and national security. It therefore declares it to be the policy of the
B88~w

"* e provide for the control and drainage of
vater in the anthracite coal formations and theredby
conserve natural resources, promote national Security,
prevent injuries and loss of 1ife, and Preserve public
and private property, and to geal abandoned coa) mines
and to 111 voids in abandoned coal mines, in those
mmegs vhere such work is in the public health or
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""*tomltbmdmdc«unmmdtaﬂn

te coal fermations, said cantridutions to be
to the cost of dnimin vorks, pumping plants,
related facilities # & &,

8) of the act provides that smounts suthorized to be centribduted
Scawuyottbomtcﬁortoth.wwmtohmm

4 — -
Section a(dfor%’—th;:ct provides that the Commonvealth shall have -

full responsidility for installing, opersting, and maintsining projects O

mmmmtotmmmmm give evidence, satisfactory ‘%’\

utuhmuq«mmcnn,tmuuummort 1wu-u1u-(\-

tion, operation and maintenance safeguards, Section 2(f the act “

mmmumdmmunaummmm Jects for i)

the sealing of abendoned coal mine or the filling of veids coal mines ~

are economionlly justified. : _ r}l
~

The authority to contridute towal the sealing of adendoned coal '
m-mmmxmormunmcmmumlumommu
1955 act by the 1962 Amendment. The purpose 1is to alleviate the danger
of gurface subsidence. Ahomnummlaornimﬂuawich w
mmmm«-mummwrmnwmgwunngmms. o
Projects coming under this smendment are designated "Pwdlic Health and =2
Safety Projects.”
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construction, installation, services, or wvork performed for a project.
Payments to the Commmwealth by the Federsl Govermment of its fifty
percent contridbution are to be made only upon suitable claims and
vouchers of the Commonwealth. Amounts claimed under esch voucher are
to be certified by the Commonvwealth as proper charges under the Project
Contract, and that they have either been paid or are dus and payabdble.

1 The Cosmonvwealth is to maintain suitadble records and accounts of its
transactions and payments with the Contractor which the Federal Govern-
ment may inspect and sudit from time to time. Bach Project Contract

13 required to contain s provision stating that the United 3tates of
America shall not be considered a party to the Contract or in any manner
liable thereunder.

o The Contribution Contract between the Federsl Goverrment and the

o Commonwealth of Permsylvania for Public Health and Safety Project No. 1,
- G.A.R. High School, Wilkes-Barre, Pemnsylvania, was entered into on

s October 29, 1963, at an estimated cost of $675,000, for flushing the

s project area. After advertiasing for bids, the Commonvealth of Pennsylvania,
Department of Mines and Mineral Industries, accepted ths bid of the Addy
Asphalt Company of Wilkes-Barre, Pennsylvania, which was the low bidder
in the lump sum of $629,452.50. The Project Contract for £illing under-
ground voids, G.A.R. High School, City of Wilkes-Barre, Luzerne County,
Pennsylvania, State-Federasl Mine Drainage Project, Public Health and
Safety Project No. 1 vas dated January 7, 1964,

: On September 1, 1965, the Addy Asphalt Compeny filed a petition
| with the Board of Arbitration of Claims, Department of Auditor Gemeral
under the provisions "of the Act of 1929, April o, P.L. 343, (72 P.3,
1003), as smended, and Act of 1937, May 20, P.L. 728 (72 P.8. § L651), s

Le Y o™ Y«

,u
I smended,” against the Commonvwealth of Pennsylvania. A complaint, similar
o to the petition, stated to have been "dbrought under the provisions of
s the Act of 1811, as amended,” before Board of Claims, Cosmonvealth of
q Pennsylvania, vas notarized on September 18, 1965, by James A. Adomzio,
B3 Precident of Addy Asphalt Company.

Both the petition and the complaint claim compenssation in the amount
" of $110,009.01. The possibility of settling for a lesser smount has
e ) been the subject of negotiation. It is understood fram a letter dated
i ‘ April 25, 1968, from H. B. Charmbury, Pemnsylvania Secretary of Mines
% : and Minersl Industries to Mr., Joseph H. Corgan, Chief, Division of
3% Anthracite, U.8. Buresu of Mines, Department of the Interior, that any
v settlement would be rendered as a judgment of the Board of Claims.
o

o
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In referring to the baais for the claim as set out in the petition
e in the complaint, a proposed settlement of the Commonwealth under
consideration at that time, a Buresu of Mines memorandum dated Septembder 18,
1668, to J. A, Corgan, Chief, Division ¢f Buvirommental Activitiss com-
ments as follovst

"l. The comtractor's claim (Paragraphs 12 and 16(1) of
the Petition) that the crushing plamt operated et an
efficiency rete of only 67.07 percest and cost him many
hours of umproductive persommel and equipment may dbe
dirficalt to disprove wnless the Camonvealth can produce
coutrary results from periodic tests vhich they are not
likely to lave obtained. The 150 tons per hour capecity
of the crusher, vhile not mentioned in the project docu-
nents, is indicated in the crusher specifications and
litersture supplied by Aggregate Rquipment Inc. The
method used by ths contrector to compute the cost of the
loss in efficiency of the crusher az described in his
letter to L, Ehrlich, Deputy Attorney General Pemnsylvania,
is bdased on his designation of $ .Li45 per cubic yard as .
bo!.ng the portion of the flushing charge ($1.55 per cubic
yard) allocated to the crusher and his assumption of
mechine inefficiency of 32,93 percenti, both of vhich
sppear defensible ($ .Li5 X ,3203 X :!1:6,h78 = $36,2722,27).

"Buresu and Commonwealth personnel are sware that break.
downs occurred to the crusher, that extre ghifts were
worked to build a stock pile, and that trucks waited at
times to be loaded directly by the conveyor wvhen material
vas not availsble in the stock pille., Becawse of their
recommended settlement of $35,000 for this item, the
Commonweslth apparently agrees with the contructor's
claim of machine inefficiemcy and 1s not prepered to
assign the poor performance of the machine to inadequate
mintenance.

"It should be noted also that delivery of the crushing
plant as outlined in the specificetions was to bde within
30 days after receipt of order. The invoice submitted
by Equigment Incorporated gives the order date
as

indicates in item 10 of the Petition that the Commorwealth
444 not furnish the crusher and screening plant umtil
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May 1964, This s about three months after 2/3/6h, the
date on vhich the contractor bugan work, which may have
occagioned him considerable delay in producing an adequate
stock pile, and may be construed as a breach of contract.
There sppears to be support in the above analysis for the
contractor's claims that inefficiency of the crusher and

its lste delivery added at lesst $35,000 to the contractor's
cost of fulfilling the contrect.

"2. The claim of the contrectcr (Paregraph 13 and 16(2)
of the Petition) that he used a far grester smount of
6-inch pipe lines (13,100 linear feet in his petition
but 15,048 feet of all pipe in his statement to L. Ehrlich)
than the 3,000 linear feet indicated in the Commonwealth's
specifications is subject to argument. The claimsnt is
obviocusly including the lengths of pipe replscements
required to keep the 3,000 feet of pipeline layout in
operation. In our opinion there is little likelihood
that the Commonwealth would have attempted to anticipate
pipe vear and incorporate such additional amounts of
pipe in the specifications, and also that replacement of
perts in any of the contractor’'s equipment would be his
own maintenance problem. If, however, he was influsnced
by the Cammonvealth to purchase and experiment with
various types of pipe (second paragreph of 13 in the
Petition) vhich he now believes resulted in excessive
costs, any redress would necessarily have to come from
the Commonwealth alone. The Federal Jovermment should
not participate in peying this claim ($2h,745.96)
because maintenance and experimemtation as indicated
above are not provided for in the specifications nor the
contraat.

"3, The contractor's claim (Paragraph 11 and 16(3) of the
Petition) for damsges resulting from flushing - only 246,478
yards of material and not the 335,000 represented by the
Commonwealth in the project documents may be supported by
him in three vays: (insufficient time bdetween mailing

bid proposals (11.26-63) and opming of dids (12-19-63) to

- furvey the extensive sid hazardous shandened mine voids i{n

the project ares, to deterwine ¢he quantities required, and
ummmmcumz-rmofmpwm
143 (2

before submitting his b the comtractor msy argwe also
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that utucmthamnrmamued inspection
of the workings could determine the number and locations of
bulkheads, Props, and cross timbers to be erected and the
nubamdhmtimsofma toboclured,howouldbe
Justified in relying upon the Commonwealth's estimate of
quantities; (3) it s recognized that his unit costs in
the early stages of the project work would be higher then
unit costs that could be realized from the total estimated
volume,

"The actual quantity of materinl flushed being only 64 per-
cent of the estimated amount furnished {n the contract is

probadly a sufficient basis for cla 'breek of contrect
dus to an engineering mistake vhich necessitated o change
in specifications Ry be administrati to be

advisable, therefore, to accept the Commonwealth's PYO-
posed séttlement of this item for $14,788,68, which 1s
one=half of the smount original

the shut dovn of operations due to the lack of water service
smounting to $13,505.42 (Paragraph 15 in the Petition)

&ppoars to be valid but has beer: eliminated in the Commonvealth's
proposal for settlement.

"It 1s recommended that the Federal Goverrnment participate in
paying the Conmonwealth's Proposed settlement for Item 16(1)
crusher defioiency $35,000.00 an for Ttem 16(3) flushing
deficiency $14, .68, but not participate in paying for
Item 16(2 » 8dditiona) ipe. Tho total Federal cost wvould
not be more then $24, .34, 50 percent of $49,788.68.

"It 1s noted tn Mr. McPhillamey's memorandum of April 12,
1967, ts the Director that the claims dave besn filed before
the

Dr, Charmbury's letter of April 26, 1968, states that ‘the
Pmaamtmnhtmmmumwumem
22 Juignent before the Board of Claims' - possibly indi.
oating that the Commonvealth is vaiting for our endorsement
of their settlement proposal before submitting it to the
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MCmtrMimCMn&Mmmrmmwmm
Commcuwealth of Pennsylvania for Public Bealth and Safety Project No. 2,
Tripp Slope Mine, Scrantom, Pennsylvania, vas entered into on April 10,
1%23 in an estimated amount of $1,090,000 for flushing the project
ares, After advertising for bids, the Commonwealth of Pennsylvania,
Department of Minses and Minerals accepted the bid of the C. & S. Excavat-
ing Company, Durmore, Pemsylvanin, in the lump sum smount of $803,324.75.
The contract, dated June 8, 1964, is for filling voids in the Diamond,

Top Rock and Bottom Rock Seems, in the abandoned Tripp 3lope Mine in
a designated ares in the ‘gu:y of Scranton, Lackswarma Cowunty, Pennsylvania.

The claim of the C. & 3. Excavating Company in the amowmt of
$212,392.62, vas made to the Permeylvania Department of Mines and Minersl
Industries by letter dated FPebruary 10, 1966, from Ralph P, Carey, Attormney-
ate-lav. That claim also has been the subject of negotiation. The claim
az made and a proposed settlement of the Commomrealth at that time were
also the subject of a Bureau of Mines memorandum of September 19, 1968,
to (hief, Division of Envirommental Activities as follows:

“The subject claim for damege is itemized and described in
8 letter to the Commonweslth dated February 19, 1066, from
Ralph P, Carey, Attorney-at-liw, for the C & S Excavating
Company. Although the Commomvealth's proposed settlement
ntcuonlyto!tunx,mﬂtusunhonmlyud
because the claimant has purportedly agreed to sccept
$37,000.00 as full settlement for all claims.

"1, The coutractor's clsim (Item I) that the crushing
plant operated at an efficiency rete of only 69.2 percent
1s based on the rated capacity of the machine (250 tph),
howrs vorked (1887), and actual yardage flushed comverted
to tons (291,076.6 gnan = 326,006 tons)., The inefficiency
of the machine (30.8 percent), maltiplied by his own

des ion of the wnit cost of opereting the crusher
($0.57 per cubic yard) multiplied by the actusl yardage
(292,076.6 yards) 1s the method used by the
contractor te compute a loss of $42,118,78. The argu-
mnt pressnted for this item sppears to have werit unless
the Commouvealth cam refute the claim of crusher inefficiency.

"Note that this claim involves the cost of crusher operation
alone; the claim for excessive cost of crusher meintenence
and swpporting data on the inefficiency of the crusher sre
presented in the analysis of Item IXIT-A,

E




1244

B-167310

"2, In (Item IT) the comtructor claims that he used
11,827 feet of pipe rather than the 1,500 feet of pipe
lines indicated in the specifications, wvhich cost hin
an additional $9,289,80 for the extrs pipe and an equal
amount in labor cost for installation for s total cost
of $18,579.60. The cleimant is obviously including
the lengths of pips replacement required to keep the
1,500 feet of pipe line layout in operetion. Im our
opinion this interpretation of the specifications is
not valid because it iz not likely that the total
amount of pipe wear could have been anticipated, We
would interpret the 1,500 fee!: of pipe lines to

; represent the basic pipe line layoutj the replacenent of
vorn out parts would be the rosponsibility of the
contractor,

"3. The contractor's claim (Item ITI) for dsmages
resulting from flushing only 791,076.6 cubic yards
of material and not the 660,000 cubic yards given
in the specifications is supported Wy him as follows:
The bid was based on a profit of $0.11 per cubic yard
: of meterfal to be flushed, therefore, the deficiercy
! of 368,92k cubic yards represents a loss to him of
: $40,581.64. The contractor may argue that if the
; Commonweslth could determine accuretely the nmmber
: of props to be erected, the axount of gob to de
! handled,lndthcmmofnnenmcktobemd,
; he would be justified in depending wpon their esti-
mte of total quantity to be flushed.

"The actual quantity of meterial flushed being only
Ll percent of the estimated smount furnished in the
contract is probably a sufficient basis for claiming
‘dreach of contract due to am sngineering mistake
vhich necessitated a change in specificatiens my be
sduinistratively determined to be an item of actual
cost for payment under the comtract.’' (See secemd
paragreph on page 4 of the memorendum to the Director
of the Burean of Mines from the Assistant Solicitor,
Mines and Coal Research dated /pril 12, 1967.)

"thisiis the item which the Coumonvealth has reduced
to $37,000.00 and which the coutrector purportedly

t
¢
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1
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las agreed t0 acoept in full paymmt for all of his claims,
Yhether or not a claim for loss in profit on work not pere-
formed can bde justified, however, is subject to legsl

interpretation,

"I, Ttem ITI-A involved a claim by the contractor that he
was obliged to bear an excessive crusher maintenance cost

of $0.47 per cubic yard rether than the $0.27 he had ap-
parently incorporsted in his flushing bid of $1.20 per

cubic yard and reflected a loss to him of $58,215.20, The
contrect between C & 8 Excavating Company and the Commonwvealth
was entered into on June 8, 1964. After a number of complaints
by the contractor that the crusher did not perform at the

250 tons per hour capacity, the Cosmonwealth arrenged for
tests to be rn on November 10, 1964, The following were
present at the test!

"Commonwealth

"Messers. R. Lambert, R. Howall, H. Voight, K. I. Reid,
Director of the Bureau of Purchase, H. M,
Charleton, Directorr, Bureau of Jtandards,
and cthers.

Toutrector
“Mr. Sebastinanelll and worlmen

ZAggregate Equipment Incorpormted

"Messrs, F. C, McCorkel, Prasident, R. Healey,
Vice President, and J. Wynn, salesman

"U. 8, Bureau of Mines
"r, R, H. Whkaite

"Before start of the test, Aggregite Rquipment Inc., had
rebuilt hasmars to proper height with their own specislly
hardened material after removing nbout 1{ inches of old
solder, The first test vas startod at 8:30 a.m. and the
fourth and last test concluded at 2:hS p.m. producing -
1S t.p.h. the first hour and lesier amounts in the suce
cgeding three tests for aversge of 302 t.p.h. During
this time the hesmers had been vorn down 3/8 of am inch.
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Mr. Sebastianell!l argued that although the machine
produced 202 t.p.h. under special conditions, it
would fall below the 250 t.p.h. average in lé hours,
the two shifts each working day he was required to
work. Mr. McCorkel said the 250 ¢t.p.h. performance
could not be maintained using the 16 hour work - 8
hours welding cycle bdecause of the anticusted hand
method of welding the hamme:rs that the contractor
was using. He intimated that a cycle of operetion
involving removal of the enf:ire hasmer rotating
element and replacing with Hilt-up szpare ench day
would be necessary. This would necessitate szetting
up an elaborate full time shop operation and semi-
automatic wvelding facilities to maintain the oycle
of efficient operation. The contractor ~ould argue
that the simple statement on maintenance of the
rrusher given 1in the spe~ifications does not cover
requirements of this magnitude.

"5, Item IV. This statement is interpreted to mean
that the contractor purchassd $100,000.00 worth of
new cquipment to handle £60,000 ~ubic yaxrds as
indicated in the project do~ument vhich would not
have been necessary if he had kmown that he needed
to process only 291,076.6 cubic yards, and since
the equipment is now worth snly P20 percent of its
cost he claims a loss of $20,000.00. Duplication
of damege i3 {indicated here because it wvould seem
that this claim will have besen satisfied if he
receives a satisfactory settlement of Ttem TYI
($0.11 per cubic yard profit lost because he did
not flush 368,924 cubic yards).

"6. Ttem V. That contractor suffered s loss of
other vork foregoing a profit of $22,500 which he
oould have performed if not working on this particular
project is a specious argument unless the other work
of which he speaks was on a cost plus dasis {n which
case he was {ll-advised to enter into & contruct where
a8 profit could not de guaranteed,

"T. Item VI. The comtrector claims that he sustained
a loss per day of $167.20 for 49 idle days between

1246
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August 11, 196k, the day on vhich the underground
voids had deen prepared for flushing, and October 22,
1964, when the crusher was available to him amounting
to a total of $8,197,70. Since the coutractor was
required to start work on or before July 9, 1964,
and since he was able to complete the preparatory
work underground by August 11, 1964, he is justified
in expecting the crusher to bz made available to him
long before October 22, 1064,

"8. Item VII. The costaf the bid bond ($}4,400.00) is
based on his bid of $803,324,76, He claims that if he
had known the gross smount to be paid to him would be
less than one-helf of what he bid, his bid bend cost
would have been reduced by $2,200,00.

"It 1s apparent that the contrsctor has some real
Justification for Items I, ITI-A, VI, and VII, amownting
to $110,731.68. However, sinoe the Commonwealth states
that the contractor is preparcd to settle for $37,000
covering flushing deficiency (Item III), a questiomadle
item involving losa in profit of $40,581.64, and since
this proposed sottlement would satisfy all hia other
clasas, it would nevertheless seem to be to our advantage
t0 accept the Comsonwealth's negotiated settlement proposl.
The share of the Federal Government in making settlement,
vould be $18,500.00."

The parenthetical reference to the “second paragrsph on page M offithe
aemorendum to the Director of the Fureau of Mines from the Assistant
Selicitor, Mines and Coal Besearch dsted April 12, 1967" contained in both
of the sdmsranda of September 18, 1968, quoted above, is & reference to
& paragruph vhich d&;,{:&ﬁn of this Office, B-136025, dated Jume 23,
1958, 37 Comp. Gen, 840, decision held, as stated in the paregreph,
that uder a ceastructien contract between the Federal Government and a
SSate vhich obligates the Government to reimburse the State for sctual

» 80 arbitretion award representing damages for breach of contrect
to sugingering mistake vhich necessitated a change in gpecifith-
¢ administratively determined to be an item of actual cost
under the contrect. Based upon that decision the Assistant
the Department of the Interier in his mwmerandum of April 12,
to the cases here under considerstien, wvas of the opiniom

:
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"that upon a proper determination ad the merits of the amount due to the
contrector, that the Bureau may consider a claim from the Commonwealth

and determine vhether the claimed zmount is an item of ‘actuml cost'

of vhich the Government will contribute one-half under the terms of the
respective Contridbution Contracts with the Commonwealth,”

On November 8, 1968, the Chief, Division of Environmental Activities,
Bureau of Mines, United States Departmsnt of the Interior wrote s letter
to the Secretary of Mines and Mineral Industries, Commonwealth of
Pennsylvania, informing him that ths informatien regarding the claims
hsd been thoroughly reviewed by that office. It also informed him as to

the recoomendations as to the items the Federal Covernment should rertici-
pate {n paying and what the Federal Government should not participate in
paying.

As to the claim of the Addy Asphalt Company the letter stated that
it bhad been recaamended that the Felersl Government should net participate
in paying for item 16(2), smounting to $24,745.06, in the Commonwvealth's
settlement because maintenmce of pipe lines and experimentation
vith different kinds of pipe are not provided in the specificstions or
in the contract. It had been recommended that the Federal Jovermment
participats in paying the proposed settlement for item 16(1) in the smount
of $35,000 (loss and incressed cost from the failure of the crushing plant
to meet its reted minimun capacity of 150 tons per hour and from its in-
nmmersble breakiswns), and item 16(3) in the smount of $14,788.68 (the
loss sand increased cost resulting from flushing only 246,478.2 cubic yards
of material and not 385,000 as reprusented by the Department of Mines
and relied ypon Dy the contrector). The smowmt le by the Pederal
Government would be fifty percent of the total ,768.68, or, %24 ,00h4,.34,

The letter stated that as to the Commonweslth's proposed settlement
of the C, & 8, Excavating Campany's claim amounting to $37,000, the total
cost to the Pederal Govermment would not be more than $18,500. This
amount vas based upon the comtractor's claim covering the flushing
deficiency but also woild satisfy his other claims.

The letter concluded vwith the ntatemsnt that disposition of these
matters wvould be expedited if the Commonvealth swbmitted separate invoices
to the Bureau of Mines for payment in the amounts indicated for each claim,
Accordingly, the Commonwealth submitited ths separate invoices vhich were
forvarded here on June 18, 1969, with your request fer decisiom.

The smownt bid in esach case wvas consideradly less than the amount
estimated in the Contribution Contructs., Also, although the amounts paid

:
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mder the contracts do not appesr in the correspondence submitted, it
4s understood that those amounts were far less than the total lump sum
spounts stated in the bids. This wvas largely becauss the estimmted
smourts of material to be used in the flushing operation as stated in
the bids wvas much greater than the smownts actually required to be used.
pids vere submitted and payment wvas made on s cubic yard basis, It is
slso understood that there is some question as to vhethsr sufficient
time or provision was made in each case for the bidder to make independemt
surveys to confirm the amount of material that would be required to de
flushed into the mines. The United States Covermment specifically wvas
pot & party to the contract tetween the Commonwealth and the comtractor.

T™he claim arising out of the contract bdetween the Commonwealth and
the Addy A t Company has been reduced by negotiation frem $110.099.01,
to $19,788.68. The claim arising out of the comtract between the
Commonvwealth and the C, & S, Construction Compestty has been reduced by
mhtim from &12’3?0%', to *37.“0

Under all the circumstances we think that there is & substantial

vasis for concluding that the Poderal Government may properly .
of the reduced smounts. In addition to 37 Comp. G’yﬁ

> 4
[
percent fl‘ TR
see decision of Jume 20, 1968, B~16k2h3, 47 Camp. Gen. 756, a copy

which vas included with the materisl forwarded with ths invoices on
M 18. lﬂt

The invoices, vhich may be certified for paymsnt, together with the
mterial forwvarded vwith your letter are returned herevith,

Sincerely yours,

2d'TATE
293532 boatiaU Janisgs amis.lD
835813000 399019 R F Keller
anoliudixiamoo 3200 For the - F
bisws agsmsd Conptroller G

of the United States
THIMTAATIA AOIATTHUI
asnlﬁ?io usotud
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